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THE IMPORTANCE OF 
LEGISLATION AND THE RISKS 
TO GOOD OUTCOMES



• Legislation is core levers for government to promote social 
welfare and manage the economy

• Devising legislation is rarely straightforward
– technical complexities, uncertainties, 
– political constraints, 
– unintended consequences, collateral damage &  excessive costs

• Governments have to be alert to the potential for things to go 
wrong in their legislative endeavours. 
– Loss in economic performance or societal wellbeing
– Adverse political consequences for governments themselves

The importance of legislation on society



What is ‘good’ law or regulation?

• A sound rationale and clear objectives

• Targets the main source of a problem

• Proportionate to scale/risk

• Avoids undue prescription

• Complements the existing body of law

• Understandable and consistent

• Can be effectively administered and enforced

• It is durable and remains ‘fit for purpose’



• Technical Complexity

– Lack of evidence to inform policy development

– Solving problems for which law/regulation is not suited

• Political and societal pressures

– Rent seeking behaviour on behalf of incumbents

– Vocal interest groups can be hard to resist

• Bureaucratic ‘inertia’

– Appeal of controls

– Status quo bias– a reluctance to review and reform policy areas

– Misalignment between administrative portfolios and regulatory 
problems

Inherent risks to good legislative 

outcomes



OECD WORK ON REGULATORY

POLICY & GOVERNANCE



• The OECD supports countries’ reforms by collecting and 
discussing practices, providing evidence based analysis, 
conducting country reviews, developing guidance.

• The OECD is a platform to help countries learn from 
each other’s experience in relation to regulatory policies, 
tools and institutions. 

• The Regulatory Policy Committee assists countries in 
implementing government-wide policies to promote 
regulatory quality and improvement. 

• Information about OECD work on regulatory policy at 
www.oecd.org/gov/regulatory-policy

The OECD and the Regulatory Policy 

Committee

http://www.oecd.org/gov/regulatory-policy


• 2012 Recommendation of the Council of the OECD on 
Regulatory Policy and Governance

• 2005 OECD Guiding Principles for Regulatory Quality and 
Performance

• 2005 APEC-OECD Integrated Checklist on Regulatory Reform
• 1997 1997 OECD Report to Ministers , which set up a 

comprehensive plan for action on Regulatory Reform
• 1995 Recommendation of the Council on Improving the 

Quality of Government Regulation

OECD work on regulatory reform 

and regulatory improvement

http://www.oecd.org/gov/regulatory-policy/49990817.pdf
http://www.oecd.org/fr/reformereg/34976533.pdf
http://www.oecd.org/regreform/34989455.pdf
http://www.oecd.org/regreform/regulatory-policy/2391768.pdf
http://acts.oecd.org/Public/Info.aspx?lang=en&infoRef=C(95)21/FINAL


The Regulatory Governance Cycle



• It seeks to improve public sector outcomes by 
changing the way governments design and deliver 
regulation.

• It focuses upstream (COG, Oversight bodies, 
Parliaments), downstream (regulators, inspectors, 
sub-national) and outside of government (civil 
society, private bodies)

• It is not a better business agenda. It’s about making 
markets work better 

• It is responsible for some less tangible but equally 
critical public governance outcomes

Honing in on what regulatory policy 

and governance means to the OECD



Strategic Approach Institutions Management Tools Governance 

Explicit Policy 
(enshrined in law?)

Oversight Body Regulatory Impact 
Assessment

Whole of 
Government 

High Level Political 
support (Designated 
Minister?)

Ministries Open Government/ 
Public Consultation

International 
Regulatory 
Co-operation 

Regulators Enforcement and 
Inspections

National/Sub-
national interface 

Parliaments Ex-post Evaluation

OECD Recommendation on 

Regulatory Policy and Governance



THE GROWING ROLE OF 

PARLIAMENTS IN REGULATORY

IMPROVEMENT



Number of jurisdictions with a parliamentary body 

responsible for legislative improvement

Source: 2005 RMS Survey; 2008 RMS Survey; Preliminary 2014 Regulatory Indicators Survey results



Parliament’s role in legislative improvement



SELECTED EXAMPLES



Switzerland - Parliamentary Control of the Administration

• Established in 1992

• The PCA deals directly with all federal authorities 
and public agencies and may request from them 
all relevant information. 

• Committees, with the assistance of PCA, focus on 
verifying that: 

– the activities of the federal authorities comply with 
the constitution and legislation (legality control)

– the measures taken by the state are appropriate 
(control of appropriateness)

– the measures taken by the state bear fruit (efficiency 
control)



Sweden - Evaluation and Research Secretariat

• Established in 2002 within the Committee Services 
Division of the Swedish Parliament, to support the 

committees in their ex-post evaluation activities:

– Help them to prepare, implement and conclude 
follow-up and evaluation projects, research 
projects and technology assessments.

– Locate & appoint researchers and external 
expertise to carry out projects.

– Prepare background materials for evaluation and 
research projects at their request.

– Request up-to-date reports from government and 
agencies on the operation and effects of laws.



UK Scrutiny Unit 

• Established in 2002 in the Committee Office of the 
House of Commons to provide specialist expertise 
to select committees on financial matters and 
legislative scrutiny. 

– The Unit supports committees scrutinising draft bills. 

– Since 2008 the Unit assists select committees in 
implementing post-legislative scrutiny. Ministries are 
required 3 to 5 years after the passage of an Act, to submit 
a memorandum to the relevant committee providing a 
preliminary assessment of how the Act has worked out in 
practice. The select committee may then decide to 
conduct a fuller post-legislative inquiry into the Act.

• The Unit has a staff of around 25 abiding by 
political impartiality requirements.



EU Parliament Ex Ante Impact Assessment Unit 

• Established in 2012 / Directorate General for 
Parliamentary Research Services). 

– Screening of road-maps accompanying the 
Commission's Work Programme. 

– Appraisal of Commission impact assessments. 

– Impact assessment on substantive amendments 
being considered by the Parliament. 

– Complementary or substitute impact assessment 

– Briefing notes or studies analysing all or part of 
a Commission impact assessment. 



EU Parliament Unit for Ex Post Impact Assessment 

• The was established in September 2013 :

– Monitor the Commission's work with due regard for the 
transposition and implementation, impact, application and 
effectiveness of European legislation;

– Follow-up and analyse the studies and reports produced by 
the Commission and by any other competent body or 
institution in the afore-mentioned context;

– Assist Parliament's committees in drawing up 
implementation reports, activity reports and monitoring 
reports on EU legislation, policies and programmes, by 
providing a European implementation assessment report;

– Produce research papers on the implementation, impact or 
effectiveness of existing EU legislation at the request of 
Parliament's committees or governing bodies.



Impact analysis in a 

parliamentary setting



RIA – Broad international trends
 RIA is seen as a useful tool in support of more efficient, effective, 

transparent and accountable policymaking

 Well understood methodology and currently adopted nearly all OECD 
countries and at EU level, within broader regulatory reform 
programmes

 The focus and depth of analysis change remarkably from country to 
country

 RIA has been broadly more successful in Common Law and Presidential 
jurisdictions but less successful in many Civil Law countries.

 But there have been some notable failures!

– Many jurisdictions enacted laws to oblige officials to prepare impact 
assessments for all new legislation. 

– These laws were rarely underpinned by adequate methodologies or institutional 
arrangements to oversee the quality of assessments. 

– The late timing of impact assessments is a widespread issue
– Setting up central oversight is the key challenge and perhaps more important 

than the methodology
– As a result, the potential benefits from the use of this tool were lost. 2323



Regulatory Impact Assessment for 

developing primary laws

Note: The results apply exclusively to processes for developing primary laws initiated by the executive. The vertical axis represents the total aggregate score across the four 

separate categories of the composite indicators. The maximum score for each category is one, and the maximum aggregate score for the composite indicator is four. This figure 

excludes the United States where all primary laws are initiated by Congress. In the majority of countries, most primary laws are initiated by the executive, except for Mexico and 

Korea, where a higher share of primary laws are initiated by parliament/congress (respectively 90.6% and 84%).



Impact analysis in a parliamentary setting

Examples of better regulation tools are not 
conceived for application within parliaments

A range of challenges 

• Methodological

• Procedural

• Expertise and resources

• Institutional setting



Methodological challenges

RIA (and Cost/Benefit Analysis in 
particular) is difficult and incomplete as a 
tool for high-level political decision-making

• Difficult

– General vs. partial equilibrium

– Need to monetize non-market impacts

– Need for data

• Incomplete

– Exclusive focus on efficiency

– Focus on cost to business

– Distributional impacts



Procedural challenges

Assessing legislative quality will take time 

– Last minute changes make it difficult to assess 
future impacts 

– Work in parliamentary committees is often 
fragmented 

– Absence of dedicated bodies in many 
parliaments 

– Where these bodies are in place, often they are 
not sufficiently endowed with resources and 
trust 



Political obstacles

Law making involves political compromises 

•Transparency can be a double-edged sword! 

•Taking responsibility against the “evidence”?

•Is a highly technocratic exercise a good basis for 
decision anyway? 


